INTHE UNITED STATESBANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

Inre
CF& 1 FABRICATORS OF UTAH, . Bankruptcy Number 90B-26721
INC., et al. : Joint Adminigretion
: Chapter 11

Reorganized Debtors.
(CF&I Fabricators of Utah, Inc.) . (Bankruptcy No. 90B-26721)
(Colorado & Utah Land Company) . (Bankruptcy No. 90B-26722)
(Kansas Metals Company) . (Bankruptcy No. 90B-26723)
(Albuguerque Metals Company) . (Bankruptcy No. 90B-26724)
(Pueblo Metals Company) . (Bankruptcy No. 90B-26725)
(Denver Metals Company) . (Bankruptcy No. 90B-26726)
(Pueblo Railroad Service Co.) . (Bankruptcy No. 90B-26727)
(CF& I Fabricators of Colo., Inc.) . (Bankruptcy No. 90B-26728)
(CF&I1 Steel Corporation) . (Bankruptcy No. 90B-26729)
(The Colorado & Wyoming Railway Co.) . (Bankruptcy No. 90B-26730)

MEMORANDUM DECISION RELATED TO MOTION
DATED JUNE 10, 1996 FOR ORDER DIRECTING UNITED STATES
TRUSTEE TO REFUND TO THE REORGANIZED DEBTORS FEES

IMPROPERLY ASSESSED UNDER 28 U.S.C. §1930(a)(6)

Before the Court is the Motion Dated June 10, 1996 for Order Directing United States
Trustee to Refund to the Reorganized Debtors Fees Improperly Assessed Under 28 U.S.C. 81930(a)(6)

(Motion) filed by the reorganized debtors. The United States Trustee (UST) opposed the Mation. The



Motionplacesat issuewhether thenewly created post-confirmationfeeprovidedin28 U.S.C. 81930(a)(6)
(the Amendment or 28 U.S.C. §1930(a)(6)) should be applied to chapter 11 cases with liquidating plans
confirmed and substantially consummated before January 27, 1996. After careful condderation of the
arguments of the parties and an independent anaysis of applicable case law, this Court concludes the
UST's fees cannot be assessed in chapter 11 cases with liquidating plans dlocating dl estate assets to
creditorsthat were confirmed and substantialy consummated prior to the effective date of the Amendment.
HISTORY

An underganding of the history of these jointly administered cases is necessary to place
inperspective the post-confirmation UST feeissue. Thefactsareundisputed.! CF& | Fabricatorsof Utah,
Inc., a verticaly integrated sted manufacturer, and nine related entities (collectively the Debtors or
Reorganized Debtors) filed petitions seeking relief under Chapter 11 of the Bankruptcy Code on
November 7,1990. The Debtors ventureinto Chapter 11 wasdriven by their need to resolve asubstantial
pension plan shortfal, and a variety of tax and environmenta issues. Creditors filed more than 1,600
proofs of claim asserting in excess of $2,000,000,000 in clams againgt the edtates.

The Debtorswereableto proposethe Debtors and Railroad Trusteg'sFirst Amended and
Restated Joint Plan of Reorganization Dated December 1, 1992 (Plan). Theliquideting Plan isalengthy,
complex document. Aseventudly confirmed by the Court, thePlan contains sixteen classes of clamants.
Plan, Article Ill, 1 51. The Plan provides that the Debtors, with the exception of Kansas Metas

Company and Colorado & Utah Land Company, sdll the mgority of their assetsto New CF& | Sted, L.

! No evidence was presented at the hearing on the motion before the Court. Both parties are familiar

with the eventsin these cases. The Court refersto the pleadings on file for the history of these proceedings.
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P., anewly created entity,? pursuant to theterms of an Asset Purchase Agreement. Plan, Ex.B, p.1. The
congderation paid to the Debtors for the sale of their assets under the Asset Purchase Agreement is a
complex mix of cash, deferred payments and stock. It consstsgeneraly of cashin an adjusted amount of
approximately $18,000,000 paid at closing; adeferred stock payment of 598,400 sharesof the purchaser's
parent corporation with additional five-year warrants to purchase additional shares; $67,500,000 plus
interest payable over 10 years, and an assumption of certain liabilities. Plan, Ex.B, p. 9-15. The assets
of Kansas Metads Company and Colorado & Utah Land Company, and the remaining assets of the
Debtors who are parties to the Asset Purchase Agreement are required to be used, sold or leased in an
orderly manner usng such methods that would obtain the highest net vaue from the assets within a
reasonable period of time. Plan, Article 1V, 11 52-53.

After a lengthy confirmation hearing, during which more than 8,000 balots were
consdered, the Court confirmed thePlan by order entered February 12, 1993. Various provisonsof the
Plan fix the rights of creditors with impaired clams. It dso fully dlocates to creditors dl assets in the
edtates, induding the proceeds of the Asset Purchase Agreement and the net proceeds of any operation
of any Debtor post-confirmation. Some of the more sgnificant provisons of the Plan, in generd terms,

are asfollows.

2 New CF&l, L. P. isalimited partnership, the sole general partner of whichisNew CF&I, Inc., awholly
owned subsidiary of Oregon Steel Mills, Inc., and the limited partner of which is the Pension Benefit Guaranty
Corporation.

H:\opinions\judge boulden\392.WPD . 3 .



Class 1 of thePlan dedswith the Debtors ligbility for retiree benefits by providing thet the
Debtorspay $872,000into afund on the effective date, with additional substantial contributionsthereafter.®
Class 11 provides for certain of the Debtors trade creditors by allocating up to $500,000 to the classfor
pro-ratadistribution on the effective date.* Class 12 includesallowed unsecured creditorsthat would share

pro-ratain aportion of the proceeds of the Asset Purchase Agreement and certain other assets.® ThePlan

3 The Plan requires the establishment of a Voluntary Employees Beneficiary Association (VEBA)
pursuant to section 501(c)(9) of thelnternal Revenue Codeto receiveall distributionsunder thePlan. The Reorganized
Debtors' post-confirmation report indicates that $872,000 was paid into the VEBA on or about the effectivedate. Thirty-
day Report 16.c. New CF&I L. P. isalso required to pay cash into the VEBA in the amount of $67.5 million plus 9.5%
interest over ten years. Plan, Articlelll, 151, Class1 & Exhibit C.

4 This classincludes allowed convenience claims of trade creditors against each of the Debtors, with
the exception of Kansas Metals Company. Membersof this classinclude holders of allowed claimsequal to or lessthan
$1,500, and holders with allowed qualified claims greater than $1,500 but less than $15,000 who elects to be so treated
by reducing the amount of their respectiveclaimsto $1,500. Plan, Articlelll, 151, Class 11. The Reorganized Debtors
post-confirmation report indicatesthat $396,111 waspaid to thisclasson or about the effectivedate. Thirty-Day Report
1 16.

5 Allowed unsecured claims were divided into subclasses for each of the Debtors. ThePlan provides
that such claimsareto receive from the appropriate Debtor apro rata distribution of funds available (after certain other
distributions) of the Debtor’ s consideration from the Asset Purchase Agreement and the net proceeds of the operation
or liquidation of itsremaining assets. Plan, Articlelll, 151, Class 12.
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a so establishesvariousapped fundsrdated tolitigationinvol ving the Pension Benefit Guaranty Corporation
(PBGC),® afund to finance the Debtors litigation against the PBGC,” and fixes avariety of bar dates®
The Plan defines “Reorganized Debtors’ as the Debtors on or after the effective date,
including representatives of the Reorganized Debtors identified in the provisions of the Plan concerning
governance of the Reorganized Debtors. Plan, Article I, §43. In addition, the Plan states that, upon
confirmation, assets did not vest in the Debtors, but each Debtor's estate retained al of its property free
and dlear of liens except as provided in the Plan, subject to each Debtor's obligations under the Plan.®
Hndly, the Plan reserves the Debtors right to amend or modify the Plan in accordance with the

Bankruptcy Code. Plan, Article VI, 193.

6 The PBGC appealed avariety of pre-confirmation rulingson the priority of itsclaims. ThePlan creates
three separate settlement funds which are funded by cash, including $1 million cash made availabl e at the closing of the
Asset Purchase Agreement, plus net sales proceeds from enumerated assets. The cash portion of the appeal fundswas
reguired to be placed in interest-bearing accounts to be disbursed only upon order of the Court. If the PBGC is
successful in one or more of the appeal issues, and thereisinsufficient cashin aparticul ar appeal fund to pay the PBGC
because designated assets have not yet been sold or are sold for insufficient value, New CF&I, L. P. is required to
contribute cash up to $2.5 million to make up the shortfall. If the PBGC’ s appeal sare dismissed or determined adversely,
cash in any particular appeal fund or any unsold assets go back to the estate to be distributed pursuant to the Plan.
Plan, Articlelll, 151, Class 12.

7 The Plan provides for alitigation expense fund of "up to $750,000 to pay the attorneys' fees and

expenses of the Reorganized Debtors to contest the claims of the PBGC on appeadl...." Plan, Article VI, §82. This
litigation expense fund is not part of the three PBGC appeal funds described above and in n.6 supra. Id.

8 Bar dates were created for indemnification, fee claims, claims arising under the Coal Industry Retiree
Health Benefits Act of 1992, claims against the Colorado and Wyoming Railway pursuant to 11 U.S.C. 81171, and for
other administrative claims. Plan, ArticleV, 1 61-65.

o The Plan states that:
Except as otherwise expressly provided in the Confirmation Order, property of the estates will not vest in the
Debtors. After Confirmation, each Debtor’ s estate shall retain all of the property of its estate dealt with by the
Plan free and clear of all Claims, liens, encumbrances, charges and other interests of creditors and equity
security holders, except as provided in the Plan or in the Confirmation Order, and each Debtor will performits
obligations under the Plan.

Plan, Article VI, 1 76; see Confirmation Order, p. 11.
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OnMarch 3, 1993, the effective date of thePlan, the officersand directors of the Debtors
were released from their postions. The Debtors and the Officia Unsecured Creditors Committee
(Creditors Committee) agreed that the Reorganized Debtors should be governed by a committee
comprised of some of the members of the former Creditors Committee (Reorganized Creditors
Committee). Plan, ArticlelV, 154; Confirmation Order, p. 15 & Exhibit 2 (setting forth “ Post-Effective
Date Governance of the Reorganized Debtors’).1°

As of the effective date of the Plan, seven of the ten Debtors sold subgtantidly dl of their
assetsto New CF& | Stedl, L. P. and ceased business operations. The three remaining Debtors continued
to operate for four, five, and sixteen months, while their assets were liquidated. The last Debtor to cease
business operations did so in July of 1994, and the last Debtor to subgtantialy consummate its Plan did
so amost two years ago. In the last two years, none of the ten Debtors have engaged in any business
operations.

The Court hasnot entered an order of conversion or dismissd in any of the Debtors cases,
and none of the Debtors have requested that the Court issue afinal decree. The Debtors remain under the
jurisdiction of the Court to resolve daimsissues, most of which involve daims of governmentd entities or
the PBGC, a public corporation. The United States Department of Labor and the PBGC have appeds

pending to the United States Didtrict Court for the Digtrict of Utah that will probably be appeded to the

10 Several months after the Reorganized Creditors’ Committee wasinstituted, the Committee concluded
that it would be more efficient for an individual to handle oversight of the day-to-day operations and liquidation of the
Reorganized Debtors’ assets. An order was entered designating a Responsible Director to govern the business and
affairs of each of the Reorganized Debtors. Ex Parte Order Temporarily Approving Revised Provisions for Post-
Effective Date Gover nance of the Reorganized Debtor; Order Granting Motion for Approval of Revised Provisionsfor
Post-Effective Date Gover nance of Reorganized Debtors.
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United States Tenth Circuit Court of Appedls, and possibly, petitions for certiorari may be filed with the
United States Supreme Court.! The Reorganized Debtors estimate that the Debtors caseswill continue
under the jurisdiction of this Court, without dismissa, converson or afina decree, for gpproximately four
years to come.

On January 26, 1996, Congress passed an Amendment!? to 28 U.S.C. §1930 which
provides that the UST may collect quarterly feesin a chapter 11 case until conversion or dismissd of the
case. In April of 1996, the Office of the UST assessed nine of the ten Reorganized Debtors fees of
$250.00 each, and the tenth Reorganized Debtor, Reorganized CF& | Sted Corporation, fees of $3,750.
Each of the Reorganized Debtors paid the UST the amount assessed. The Reorganized Debtors estimate
that they may pay as much as $100,000 to the UST before seeking find decrees. The Reorganized
Debtors were unable to identify which of the liquidated Debtors assets have been used to satidfy the
assessments that have been paid to the UST thusfar.

The Reorganized Debtors filed their Motion asserting that the clear language of the
Amendment makesit ingpplicable to the Reorganized Debtors, (athough conceding that the Reorganized
Debtors are the same entities that filed the petitions in November of 1990) and that the Amendment is
impermissbly retroactive. The UST filed aresponseto the Motion, arguing that the Reorganized Debtors

miscongtrue the principles of retroactivity, that the clear legidative intent of the Amendment supports the

1 Most recently, the United States Supreme Court ruled on an issue involving a priority claim filed by
the Internal Revenue Service. United Statesv. Reorganized CF & | Fabricatorsof Utah, Inc,etal.,  U.S._ ,116S.Ct.
2106, 135 L.Ed.2d 458 (June 20, 1996).

12 Balanced Budget Down Payment Act, |, Pub. L. No. 104-99, 110 Stat. 26, 37-38 (1996).
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collectionof thefeesin these cases, and that the Amendment satisfies congtitutional requirements® Neither
party has addressed the propriety of the relief requested by the Reorganized Debtors that seeks return of
the fees previoudy paid to the UST. The UST has not raised as a defense that the clam asserted in the
Motionisnot property of the estate as set forthin 11 U.S.C. 8541(a)(7) entitled to be recovered pursuant
to 11 U.S.C. 8549(a), nor that recovery is procedurally improper pursuant to Fed. R. Bankr. P. 700124
Nor has the UST asserted 11 U.S.C. 8106 as a defense against the imposition of an order requiring the
return of thefees. This Court has jurisdiction to resolve the issues pursuant to the Plan, Article 1V, 66
and Article VI, 186.° However, such resolution must be consistent not only with the Bankruptcy Code
and case law, but with the procedura requirements of the Bankruptcy Rules,
| SSUE
Should the Amendment to 28 U.S.C. 81930(a)(6) be applied to cases with substantialy
consummated liquidating plans dlocating dl estate assets to creditors, that were confirmed prior to the

Amendment's January 26, 1996 effective date?

s The UST also assertsthat, because of therulingin United States v. Reorganized CF & | Fabricators
of Utah, Inc., et,.al.,__ U.S.__, 116 S.Ct. 2106, 135 L.Ed. 2d 458 (1996), these i ssues may be moot because the Supreme
Court'sruling likely requires the reopening of the cases for substantive actions beyond the scope of the existing Plan
relative to claim determination and classification issues. This position misconstrues both the Plan and the Supreme
Court'sruling. The only issue that was remanded for further action was the issue of the subordination of the Internal
Revenue Service'sclaim pursuant to 11 U.S.C. 8510(c). The Plan providesfor the eventuality that thelnternal Revenue
Service's claim may be reclassified from a subordinated claim in Class 13 to a Class 12 general unsecured claim.

14 At thehearing onthe M otion, the Reorgani zed Debtorsrecognized that their M otionwasprocedurally
improper because they seek aninjunctionin acontested matter. See Fed. R. Bankr. P. 7001. They prefer to characterize
the Motion instead as a motion to aid in implementation of the Plan.

15 The Planprovides that the Court retai nsjurisdiction to enter such orders, judgments, injunctions, and
rulings, to adjudicate claims and to resol ve controversies and disputes regarding the interpretation and implementation
of the Plan, and to enter afinal decree closing the cases and making such final administrative provisionsfor the cases
as may be necessary or appropriate.
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DISCUSSION
M odification of the Substantially Consummated Plan

The UST is essentidly requesting that the Reorganized Debtors, without the requisite
formdlities, modify the confirmed Plan. The UST seeks amodification to make provision for the payment
of fees that were not gpplicable to the Debtors on the date that the Confirmation Order was entered or
on the date that the Plan became effective. The UST essentidly assartsclams arising after the expiration
of al applicable bar dates, against funds aready alocated to creditors with alowed clams.

The Bankruptcy Code prohibitsthe modification advocated by the UST. The Bankruptcy
Code provides, in rdevant part, that "[t]he proponent of aplan or the reorganized debtor may modify such
plan a any time after confirmation of such plan and before subgtantial consummation of suchplan...." 11
U.S.C. 81127(b). Only the plan proponent or the reorganized debtor, not the UST, has standing to
attempt to modify a plan prior to subgtantial consummation. Arthur Lipper Corp. v. TexasInt'| Co. (In
re Texas Int'l Co.), 940 F.2d 1539, 1539 (10th Cir. 1991) (unpublished decision) (only the reorganized
debtor, as opposed to origind debtor, has standing to seek modification of aconfirmed plan). But seeBill
Roderick Distrib., Inc. v. A.J. Mackay Co. (In re Mackay Co.), 50 B.R. 756, 760 (D. Utah 1985)
(81127(b) does not apply to entities who are not reorganized debtors or plan proponents). A confirmed
plan can only be modified prior to substantid consummation. See H.R. Rep. No. 595, 95th Cong. 1st
Sess. 411 (1977) (modifications” must be proposed before substantial consummation of theplan”); Findley
v. Blinken (Inre Joint Eastern & Southern Dist. AsbestosLit.), 982 F.2d 721, 747-48 (2d Cir. 1992);

Goodman v. Phillip F. Curtis Enters. Inc., 809 F.2d 228, 233-34 (4th Cir. 1987); In re Stevenson,
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148 B.R. 592, 595 (D. Idaho 1992); In re Northampton Corp., 59 B.R. 963, 968 (E.D. Pa. 1984); In
re Burlingame, 123 B.R. 409, 411 (Bankr. N.D. Okla. 1991); 5 Collier on Bankruptcy 11127.02 (15th
ed. 1995).

No one contests that the Reorganized Debtors Plan is substantidly consummeated. See
11 U.S.C. 81101(2) (defining “substantid consummeation”). The Plan statesthat it can only be modified
inaccordance with the Bankruptcy Code. Plan, Article VI, 193. Under the plain language of 11 U.S.C.
§1127(b) and the Plan, the Court cannot modify thePlan toinclude provison for the payment of the UST
fees®

The Amendment to 28 U.S.C. §81930(a)(6), which states absolutely nothing about
modification of confirmed chapter 11 plans, cannot override the expresslanguage of 11 U.S.C. 81127(b)
prohibiting the modification of substantialy consummated plans. "It is an dementary tenet of Statutory

congruction that ‘[w]here there is no clear intention otherwise, a specific statute will not be controlled or

16 The process of modification would beimpossiblefor the Reorganized Debtorsto fund under the Plan.
Section 1126 requires that post-confirmation modification of a plan be effective only if (i) “circumstances warrant such
modification ..." and (ii) the court, after notice and ahearing, "confirms such plan asmodified, under section 1129..." 11
U.S.C. 81127(b). The proponent of the modification isrequired to "comply with section 1125 ... with respect to the plan
as modified." Id.at §1127(c). Thecourtisalso requiredto fix atimeinwhich holders of claimsand interests can change
their previousacceptanceor rejectioninlight of the proposed modification. 1d.at 81127(d). Thecasesinterpreting these
provisions hold that modifications to a confirmed plan, such as the one suggested in these cases, require (i) notice of
the proposed modification, (ii) information necessary for a creditor to assessthe nature and impact of the modification,
(iii) ahearing on the propriety of the proposed modification and an opportunity for objection, and (iv) an assessment
by the court that the plan, if modified, will meet the requirements of section 1129. See, e.g., Universal Coop., Inc. v. Fox,
Inc. (InreFox, Inc.), 853 F.2d 1149, 1156 (4th Cir. 1988), cert.denied, 489U.S.1011, 109 S.Ct. 1118, 103 L .Ed.2d 181 (1989).
Notice of any modification tothe Plan would beto all creditors, the Creditors' Committee, and the United States. Fed.
R. Bankr. P. 2002(8)(6)(i) & (j)-

The expense that would be necessary to obtain confirmation of the material modificationtothe Plan
proposed by the UST would be substantial, and, similar to thefeesthat the UST seekstoimpose against the Reorganized
Debtors, the Plan does not anticipate the need to fund such an expense. There is no ongoing business which could
fund the expense of modifyingthePlan. These facts confirm the rational e behind section 1126(b) that aconfirmed plan
cannot be modified after it has been substantially consummated.
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nullified by ageneral one....” Morton v. Mancari, 417 U.S. 535, 550-551 ... (1974)." Guidryv. Sheet
Metal WorkersNat’ | Pension Fund, 493 U.S. 365, 375 (1989). Seealso U.S. v. Colacurcio, 84 F.3d
326, 333 (9th Cir. 1996); NLRB v. A-Plus Roofing, Inc., 39 F.3d 1410, 1415 (9th Cir. 1994); U.S. v.
The Prescon Corp., 695 F.2d 1236, 1243 (10th Cir. 1982). To allow such aresult would sgnificantly
impair theintegrity of the chapter 11 confirmation process, which this Court will not do. See In the Matter
of UNR Indus., Inc. 20 F.3d 766, 769-70 (7th Cir.), cert. denied, _ U.S. _, 115 S.Ct. 509, 130
L.Ed.2d 416 (1994) (discussing the sanctity of confirmed plans);*” InreJoint Eastern & Southern Dist.
Asbestos Lit., 982 F.2d a 751 (a "reorganization is assuredly governed by equitable consderations, but
that guiding principle is not alicense to courts to invent remedies that overstep statutory limitations nor to
approve arrangements that some parties to the reorganization proceeding find preferable to the
arrangements incorporated in a confirmed and consummeated plan”).

Congressional M odification of 11 U.S.C. §1127(b)

e In Matter of UNR Indus, the court stated that section 1127(b) preserves "interests bought and paid

for inreliance onjudicial decisions..." and "it is therelianceinterest engendered by the plan, coupled with the difficulty
of reversing the critical transactions, that counsel sagainst attemptsto unwindthings...." 20 F.3d at 769. Thecourt goes
on to state that:
Every incremental risk of revision...putsacloud over the plan of reorganization and derivatively over
the assets of the reorganized firm. People pay lessfor assetsthat may be snatched back or otherwise
affected by subsequent events. Self-protection through the adjustment of prices may affect the
viability of the reorganization, and in any event may distort the allocation of assets away from the
person who can make the most valuable uses of them and toward persons who are less sensitive to
the costs of ex post changes of plans. By protecting the interests of persons who acquire assetsin
reliance on aplan of reorganization, acourt increasesthe price the estate can realizeex ante, and thus
produces benefits for creditorsin the aggregate.
Id a 770.
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The position advocated by the UST mandatesthat 28 U.S.C. 81930 beinterpreted to not
only modify the specific provisions of Title 11, but also the contractual rights and obligations created by
the confirmed and substantidly consummated Plan. If the Court is to adopt this postion, careful
congderationmust begiven to thefollowing factors: whether Congress evidenced aspecific intent to make
such drastic changes to the structure of Title 11; if so, whether, as applied to these cases, any such
Congressiond intent can withstand the long-standing prohibition against new satutes that retroactively
modify established contractud rights, and findly, if equitable congderations weigh in favor of the UST's
position.

The place to begin the andyss is the complete text of 28 U.S.C. §1930 as amended:

81930. Bankruptcy fees

@ Notwithstanding section 1915 of thistitle, the parties commencing acase
under title 11 shall pay totheclerk of thedigtrict court or the clerk of the bankruptcy court,
if one has been certified pursuant to section 156(b) of thistitle, the following filing fees:

@ For a case commenced under chapter 7 or 13 of title 11, $130.

2 For a case commenced under chapter 9 of title 11, $300.

3 For acase commenced under chapter 11 of title 11 that does not
concern arailroad, as defined in section 101 of title 11, $800

4 For acase commenced under chapter 11 of title 11 concerning a
railroad, as so defined, $1,000.

) For a case commenced under chapter 12 of title 11, $200.

(6) In addition to the filing fee paid to the clerk, a quarterly fee shdl
be paid to the United Statestrustee, for depositinthe Treasury, in each case under
chapter 11 of title 11 for each quarter (including any fraction thereof) until a-ptan
tseonfirmedor the caseis converted or dismissed, whichever occursfirst. Thefee
shdll be $250 for each quarter in which disbursements total less than $15,000;
$500 for each quarter in which disbursementstota $15,000 or more but lessthan

18

Seediscussion at pp. 8-11supra. Arguably, the UST isalso bound by the confirmed Plan. 11U.S.C.
81141(a). If so, the UST isbarred from asserting a'claim” at thistime. See Plan ArticlelV, §65.
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$150,000; $1,250 for each quarter in which disbursements total $150,000 or

morebut lessthan $300,000; $3,750 for each quarter inwhich disbursementstotal

$300,000 or more but less than $3,000,000; $5,000 for each quarter in which

dishursementstota $3,000,000 or more. Thefee shall be payable on thelast day

of the cendar month following the calendar quarter for which the fee is owed.

[Strike-out added.]

Pain Language of the Statute

Three dements are evident from the unambiguous text of the datute. Firdt, the entities
responsible for paying fees assessed under 28 U.S.C. 81930(a) are the parties commencing a case under
titte11. But seelnreC n'Bof Florida, Inc, 198 B.R. 836 (Bankr. M.D. Fla. 1996) (quarterly feesare
required to be paid by debtor-in-possession). Thislanguageis consstent with the operation of the statute
prior to the Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub.
L. No. 99-554, that added subsection (6) to section 1930(a). Prior to the 1986 amendments, 28 U.S.C.
§1930(a) was drafted to collect the filing fee at the time the petition wasfiled from those partieswho filed
casesunder Title 11. Thelanguage of the statute has never been modified to providethat post-filing UST's
fees were to be paid by any party other than the parties commencing the case.'®

The second dement apparent from the unambiguous language of 28 U.S.C. 81930(a)(6)
isthat thefeeisnot acharge or lien againgt 11 U.S.C. 8541 property. The statute merely sates thet the

feeshdl bepad. Itisdlent asto the source of the funds and does not require the fees originate from the

edate. Thisslence, once again, is consstent with the pre-1986 statute that dealt with feesthat were paid

1o There is no express statutory requirement for payment of quarterly fees from achapter 11 trustee, or

from a chapter 11 debtor in a case where the originating petition is brought pursuant to 11 U.S.C. 8303, but a
subsequently adjudicated chapter 11 debtor remains in possession. However, 28 U.S.C. 81930(a) still applies to the
majority of voluntary chapter 11 cases filed by debtors, and therefore fulfills the revenue generating purpose of the
statute.
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a thetimeof filing. If Congresshad wanted 28 U.S.C. 81930(a)(6) feesto encumber the post-filing estate,
it could have so0 designated.

The third eement obvious from reading the plain language of the Amendment is that fees
assessed post-confirmation are to be paid only until the caseis converted or dismissed, whichever occurs
first. The UST takes exception to this reading of the Satute, asserting that the statute'sdesired effect isto
assess fees in confirmed chapter 11 cases until a final decreeis entered, or the case is converted or it
isdismissed, whichever occursfirst. Any other interpretation, the UST asserts, would require the payment
of the fees in perpetuity by debtors with confirmed chapter 11 plans in cases that were never converted
or dismissed. However, the plain language of the statute indicates that Congress did not provide for the
payment of feesin confirmed cases that are not converted or dismissed.

The plain reading of 28 U.S.C. 81930(a)(6) that the fees apply only when a case is
converted or dismissed has been adopted by three courts, dthough the UST assertstwo of the casesare
onapped. InreCn' Bof Florida, 198 B.R. at 838 ("Congressintended the feesto be paid in an aborted
Chapter 11 casewhere the Debtor was unabl e to consummeate aconfirmed plan and the confirmed Chapter
11 iseither dismissed or converted...."); InreJones, Bankr No. 93-12631, 3-4 (Bankr. W.D. Tenn. June
20, 1996) (the plain meaning of the statute eliminates the need to look to legidative history and, sncethe
pending cases were substantialy consummated and not converted or dismissed, no quarterly fee was
owed); InreNorthwestern Trading Co., Inc., Case No. 93-00029, 2-3 (Bankr. D.P.R. May 6, 1996)
(since case had neither been converted nor dismissed after the confirmation of the plan, but rather debtor

had completed payments under the confirmed plan, and the UST did not engage in any post-petition
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monitoring of the case, no fees were owed). These courts interpretation of 28 U.S.C. §1930(a)(6) to
mean exactly what it says, do not result in the perpetua assessment of feesin cases where afina decree
isissued, and do not require this Court to read "final decreg’ into the statute where it does not exigt.

In the cases before the Court, the party responsible pursuant to 28 U.S.C. 81930(a) for
payment of any fee required to be paid by 28 U.S.C. 81930(a)(6) is each of the Debtors who initiated
chapter 11 petitionsin November of 1990. Although an argument can be made that these Reorganized
Debtors are not the same entities that filed the cases,° counsdl for the Reorgani zed Debtors have conceded
that the post-confirmation entities are the same parties who commenced the cases.

The source of funding under the Amendment for the UST feesisnot required to comefrom
property of the etate. In these cases, property of the Debtors did not revest in a new entity upon
confirmation, but instead remained property of theestate. Plan, Art. VI, §76.2* Even though the Debtors
estates remain in existence post-confirmation, the proceedsfrom theliquidation of the Debtors assetshave
been dlocated to the various classes of creditors or otherwise fully committed by thePlan. To the extent
that the three Debtors that continued to operate for up to sixteen months post-confirmation produced

revenue, the net proceeds of those operations have a so been committed to creditors pursuant to thePlan.

2 The Reorganized Debtors have no officers, directors or shareholders. They are governed only by a
Responsible Director. Whether the original chapter 11 debtor constitutes the reorganized debtor must be decided
according to the definitionsin the confirmed plan. See Aurthur Lipper Corp. v. Texas Int'l Co., (InreTexasInt'l Co.),
940 F.2d 1539 (10th Cir. 1991) (unpublished).

2 Thereis no need to analyze the issues that would be raised if no estate remained post-confirmation.
Seeeg., InreWinomTool & Die, Inc., 173 B.R. 613 (Bankr. E.D. Mich 1994) (property removed from bankruptcy estate
upon confirmation order remained outside of estate following conversion to Chapter 7). But seelnreCn'Bof Florida,
198 B.R. at 839 (implying that no funds are available from which unanticipated quarterly fees could be paid post-
confirmation because after the entry of the order of confirmation thereis no longer a debtor-in-possession but only a
debtorand 11 U.S.C. §1141 reveststothedebtor all property of the estatefree and clear of any claimsandinterest, except
those provided for in the plan).
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Nothing contained in the plain language of the Amendment indicates a specific
Congressond directive to assess fees in successful confirmed chapter 11 cases, to modify the provisons
of 11 U.S.C. 81141 deding with the effect of confirmation of a chapter 11 plan, or 11 U.S.C. 81127
describing the method for modification of a confirmed chapter 11 plan. Moreover, 11 U.S.C.
81129(a)(12) only requires that UST fees deemed payable at "the hearing on confirmation of the plan . .
. ." bepadon or beforethe effective date of the plan. Nothing in the language of the Amendment indicates
that it was meant to dter caseswith plansthat have complied with 11 U.S.C. 81129(a)(12) at thetimethey
were confirmed. If Congress intended to change this procedure, it should have indicated that
notwithstanding the requirement to pay fees at the confirmation hearing under 11 U.S.C. 81129(a)(12),
additional fees coul d be assessed under 28 U.S.C. §1930(a)(6).22 The plain language of the Amendment
is dso entirdy consgtent with the UST's argument that the "user fees' designed to generate additiona
revenue are justified because of increased UST oversight of confirmed cases that are subsequently
converted or dismissed. Defaulted confirmed cases would require more UST supervison and thusjustify
additional feesif the UST caused the confirmed cases to be dismissed or converted.

Legiddive History

In spite of the lack of any specific indication in the text of the Amendment to impose fees

in cases that have not been dismissed or converted, or to modify Title 11, the UST argues that the Court

should look beyond the language of the Amendment to modify the subgtantiadly consummated Plan and

2 If UST fees could be assessed retroactively after the confirmation hearing, the feasibility of a plan

could arguably be contingent on whether the plan set aside afund to pay future assessments. Surely, thisisnot what
wasintended under 11 U.S.C. §1129(a)(12).
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effect the desired result of creating an expanded source of funding for the UST. If thisCourt, eveninlight
of the Supreme Court'sadmonitionin Ron Pair Enterprisesinc., 489 U.S. 235 (1989) that if thelanguage
of thegtatuteis plain no further inquiry isrequired, consdered it gppropriateto review thelegidative history
of the Amendment, the history provides little dispositive assstance. Nothing indicates that Congress
intended that the fees be gpplicable to confirmed cases that are not converted or dismissed, or that
Congressintended to modify 11 U.S.C. 881127, 1129(a)(12) or 1141. A review of thelegidative history
surrounding the Amendment only supports the plain language on the face of the Amendment. House
Conference Report No. 104-378, under a section entitled "United States Trustee System Fund,” dtates:
The conference agreement provides $102,390,000 in budget (obligational)
authority for the U.S. Trustees, instead of $101,596,000 as proposed by the House and
$103,183,000 as proposed by the Senate. Of this amount, the conference agreement
provides that $44,191,000% will be derived from anticipated offsetting collections. In
addition, under section 111, the conferees agree to include an extenson of post-
confirmation quarterly fee payments made under Chapter 11 as proposed in both the
House and Senate bills and expect that these fees will gpply to dl pending Chapter 11
cases with confirmed reorganization plans.
ElsawhereintheJoint Statement, under asectionentitled" Department of Justice- Generd
Provison," the following statement is made:
Sec. 111.-The conference agreement includes section 111 as proposed in the
House and Senate hills, which extends the quarterly fee payments for debtors under
Chapter 11 of the Bankruptcy Codeto include the period from when areorganization plan

is confirmed by the Bankruptcy Court until the case is converted or dismissed. The
conferees intend that this fee will gpply to both pending and new cases.

= The $44,191,000 contained within the compromised $102,390,000 was to be derived from offsetting
collections. Thefeesfrom confirmed chapter 11 caseswereto bein addition to the $44,191,000 that comprised aportion
of thetotal budget. Therefore, from the quoted legislative history, it isimpossible to derive any understanding of the
amount Congress intended to be generated from the new fees.

H:opinions\iudge boulden392.WPD A7



There is nothing contained in the legidative history that would indicate 28 U.S.C.
81930(a)(6) was intended to authorize modification of a substantidly consummated plan contrary to the
provisonsof 11 U.S.C. 81127(b), alow the assessment of fees after the confirmation hearing in conflict
with11 U.S.C. 81129(a)(12), or to alter the binding effect of confirmation providedin 11 U.S.C. §1141.
Nather isthere any indication in the legidative higtory that the plain language regarding gpplicability of the
feesin confirmed casesthat are converted or dismissed wasinstead intended to mean that the fees gpplied
inconfirmed cases until eventualy closed asaresult of theissuance of afina decree. Certainly, converson
and dismissd of acase as st forthin 11 U.S.C. 81112, and closing a case and issuing afina decree as
provided in 11 U.S.C. 8350(a) and Fed.R.Bankr.P. 3022, are conceptsfamiliar to Congress. TheUST's
postionthat 28 U.S.C. 81930(a)(6) should be redrafted to include the term "final decree” isnot supported
by ether the plain language of the Satute or the legidative history.

Retr oactivity

Even if this Court was able to find support in the Amendment's legidative history for the
UST's position that these Reorganized Debtors owe quarterly fees as of January 26, 1996 despite the fact
that the Plan has been neither converted, dismissed, nor modified, the Court is prevented from so ruling
by an gpplication of the presumption againgt statutory retroactivity articulated in Landgraf v. US Film
Prods., 511 U.S. 244, 114 S.Ct. 1483, 128 L.Ed.2d 299 (1994). The UST arguesthat the Amendment
IS not retroactive because plan confirmation is smply an antecedent fact and does nat, by itsdlf, trigger the

requirement to pay quarterly fees; rather, being an open case does. This rather narrow interpretation of
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the gpplicability of the Amendment to these Reorganized Debtorsis not supported by either the case law
or the facts of these cases.

In Landgraf, the Supreme Court setsforth aseries of policy consderationsrelated to the
retroactive application of satutes. Included is the eementary consideration of fairness that individuas
shoud have an opportunity to know what the law is and to conform their conduct accordingly, that
retroactivity is not favored, and that congressiond enactments will not be construed to have retroactive
effect unless thelr language requires such aresult.  1d. at 1496-97. Landgraf reterates that the Fifth
Amendment's Takings Clause prevents the Legidaure from depriving private persons of vested property
rightsexcept for a"public use" and upon payment of "just compensation,” and that the Due Process Clause
aso protectsthe interest in fair notice and repose that may be compromised by retroactive legidation. 1d.
a 1497. Further Landgraf indicates "the largest category of cases in which we have agpplied the
presumption againgt satutory retroactivity has involved new provisons affecting contractua or property
rights, matters in which predictability and stability are of primeimportance” 1d. at 1500.%*

Under Landgr af, the fird test in determining if a Saute is retroactive is whether the text
of the gatute manifests an intent that it should be gpplied to casesin existence a the time of enactment and
if Congress has expressly prescribed its proper reach. 1d. at 1492, 1505. The Amendment fails the first

test because the minor modificationsin 28 U.S.C. 81930(a)(6) provide no guidance asto what casesthe

% The Supreme Court also distinguishes retroactive statutes that are merely procedural, regulating
secondary rather than primary conduct. 1d.at 1502. The Amendment isnot merely procedural because it requiresthe
Reorganized Debtors to take funds which have been allocated to creditors under the confirmed Plan and instead pay
them to the UST.
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fees should apply.® Having concluded that the Amendment fails the first test, Landgraf instructs this
Court to determine if the Amendment attaches new lega consequences to events completed before its
enactment and whether the Amendment would impair rights a party possessed when he or she acted,
increased a party's liability for past conduct, or imposed new duties with respect to transactions aready
completed. 1d. at 1499, 1505.

It is an eementary precept of bankruptcy law that a confirmed Chapter 11 plan fixes the
property rights of the parties and binds the debtor, creditors and any entity acquiring property under the
plan. 11 U.S.C. 81141(a); Paul v. Monts, 906 F.2d 1468, 1471 (10th Cir. 1990) (generd ruleisthat
aconfirmed plan of reorganization isbinding on the debtor and other proponents of the plan, and dso binds
creditors and other partiesin interest even if such entities have not accepted the plan). In thisliquidating
Plan, al assets of the Reorganized Debtors have been alocated to creditors. Although distribution under
the Plan has not been completed, impaired creditors have vested rights in the proceeds of the liquidation
of the Debtors assets held pending completion of clams litigation.

If the Reorganized Debtors arerequired to pay quarterly fees, previoudy allocated assets
will not be paid to creditors as required by the Plan. Thiswould likely result in adefault under the Plan,

cregting an additiond legd consequence to the parties fixed rights, not contemplated before the

= Those courts that have reviewed the Amendment are split over whetherthe Amendment wasclearly
intended by Congressto be applied retroactively. SeelnreFoxcroft Square Co., 198 B.R. 99, 104-06 (Bankr. E.D. Penn.
1996) (finding the legislative history describesthe proper reach of the statute, thus a de minimisfee causing but asmall
reduction in anticipated distributionsis not ataking and does not have aretroactive effect); In re Precision Autocraft,
197 B.R. 901, 908 (Bankr. W.D. Wash. 1996) (amendment, as applied, has retroactive effect); In re Upton Printing, 197
B.R. 616, 618-20 (Bankr. E.D. La. 1996) (finding the language supports the congressional intent to apply the amended
statute to all Chapter 11 cases with confirmed plans pending at the time of enactment and concluding that the statute
does not appear to be retroactive); In re Central Florida Electric, Inc., 197 B.R. 380, 381-82 (Bankr. M.D. Fla. 1996)
(congressional intent clear so that statute is not retroactive, but if it is, the application is not constitutionally infirm).
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Amendment's enactment. If this Court requires the Reorganized Debtors to breach the Plan by paying
quarterly fees, it will dso impose new duties upon the Reorganized Debtors regarding the substantialy
consummated Plan. How shdll the Reorganized Debtors determine which creditorswill not receive up to
$100,000 in funds promised by the Plan? Should the Reorganized Debtors require Class 1, the VEBA
created to ensure retirees hedth insurance coverage, to disgorge a portion of the ditribution previoudy
pad toit or to receive areduced digtribution in the future? Should the Class 11 conveniencetrade clams
disgorge aportion of the funds earmarked for and paid to them? Or should the PBGC apped fundsor the
litigation funds be charged with the feg?

Inevitably, what apparently has and will happen, is that the Reorganized Debtors will
alocate to Class 12 the brunt of the fee, because that is the class for which disbursement has not yet
occurred and the cdlass in which the exact dollar amount is not fixed. But why should genera unsecured
creditors bear the entire impact of uncontemplated UST'sfees assessed post-confirmation? Requiring the
Reorganized Debtors to dlocate the burden of this new fee among creditors with fixed contract clams
highlights the impossihility of extracting the quarterly fee in derogation of the property and contract rights
fixed by thePlan. Asadvocated by the UST, the Amendment actstoimpair the established property rights
of creditors, will cregte liability on the part of the Reorganized Debtors for diverting assets previoudy
alocated to creditorsto the UST, and impaoses new duties upon the Reorganized Debtors not alowed nor
provided for in the Plan.

The UST, relying upon McAndrewsv. Fleet Bank of Mass., 989 F.2d 13 (1st Cir. 1993),

assarts that the Amendment is not retroactive because plan confirmation is merely an antecedent fact. In
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McAndrews the First Circuit concluded that enforcing a lease despite a termination-upon-insolvency
clause, asdlowedinthe Financia Ingtitutions Reform, Recover, and Enforcement Act of 1989 (FIRREA),
was prospective and not retroactive?® In determining that FIRREA acted only prospectively, the court
stated that a statute does not operate retroactively smply because its gpplication requires some reference
to antecedent facts and that so long as the new law determines status solely for the purpose of future
matters, its gpplication isdeemed prospective. Id at 16. As gpplied to the facts of McAndrews the court
found that the Sgning of alease containing the termination-upon-insolvency dausedid not trigger the effect
of FIRREA. Only thetenant'sinsolvency, the FDIC's appointment asreceiver, and the landlord's attempt
to enforce the clause that al occurred after FIRREA's effective date triggered the statute.

From thisruling in McAndrews, the UST asserts the Amendment acts only prospectively
because plan confirmation itsalf does not trigger the requirement to pay the feg, only being an open case
does. This Court concludes that, as the Amendment interacts with the facts of these cases, confirmation
of the Plan isthe operative event that triggers payment of thefees. Unlike McAndrews which dedt with
an ongoing lease, in these cases the Reorganized Debtors and creditors rights were fixed by confirmation
of the Plan that predated the effective date of the Amendment.

This Court recognizes that three of the cases that have dedlt with the impact of the

Amendment have found no retroactive effect, but they have not andyzed the Amendment in the context of

% The applicable provisions of FIRREA allowed the Federal Deposit Insurance Corporation (FDIC) as
receiver, to enforce contracts previously entered into by failed banks notwithstanding contractual provisions that
allowed the lessor to abrogate the lease if any regulatory authority, such as the FDIC, took over the tenant bank.
Seventeen months after the enactment of FIRREA, the tenant bank failed and the FDIC took over and assigned the
leasehold interest to a new bank.
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aliquidaion plan. In Inre Central Florida Electric, Inc., the court only reviewed the legidative history
and did not reach the portion of Landgraf that requires consderation of the Amendment's retroactive
effect. 197 B.R. a 381. In Inre Upton Printing, the court found that the new fees apply only for the
period after the effective date of the statute, and therefore did not attach legal consequencesto the impact
of the fees on events completed before its enactment. 197 B.R. a 620. In In re Foxcroft Square Co.,
the court distinguished between statutes that do not place contractud or property rightsso strongly inissue,
but were statutes that atered the legal consequences of prior conduct. 198 B.R. a 104. Apparently
viewing the Amendment as a part of the latter category, the court in Foxcroft Square viewed the
consequences of paying additiond fees only in relation to a liquidating debtor who would not move
aggressively to closeits case, and that seemed "far too anxioustollitigate. . . post-confirmation differences’
in bankruptcy court. 1d. at 105. However, onecourt, in noting that the UST's position was " pregnant with
flaws and [could not] be conceptually reconciled with the overdl statutory scheme of Chapter 11...",
focused on the difficulty of applying the Amendment to aconfirmed plan that provided for atotd liquidation
of dl assetswherethere was no surviving debtor, and where there were no funds from which thefees could
bepaid. InreCn' B of Florida, 198 B.R. at 838.

Based on the foregoing discusson, this Court finds that not only is the Amendment
retroactive as applied in these cases because it Sgnificantly affects vested property rights, it dso cannot be
applied retroactively because it imposes on the Reorganized Debtors duties regarding transactions dready
concluded that directly conflict with the contractud provisons of the Plan. To order the Reorganized

Debtorsto pay the fees would be to order them to violate the Confirmation Order.

H:opinions\iudge boulden392.WPD ..23..



Congressond Intent

This Court'sreading of thelegidative history, required once the Amendment is determined
to be retroactive, does not reflect an unambiguous statement of the reach of the Statute, nor doesit reflect
that Congress expresdy consdered the potentia unfairness of retroactive gpplication of the statute. As
dated in Landgraf:

Requiring dear intent assures that Congress itsdf has affirmatively

considered the potentiad unfairness of retroactive gpplication and

determined that it is an acceptable price to pay for the countervailing

benefits.  Such a requirement dlocates to Congress responsibility for

fundamenta policy judgments concerning the proper tempora reach of

statutes, and has the additiona virtue of giving legidators a predictable

background rule againg which to legidate.

Landgraf, 114 S. Ct. at 1501.

The UST assarts the legidative history supports the gpplication of the fees to cases for
which confirmation orders had been entered prior to January 26, 1996. AsinlInrePrecision Autocraft,
Inc., 197 B.R. 901 (Bankr. W.D. Wash. 1996), this Court does not find the legidative history particularly
helpful. Thelanguage under the portion of the legidative history related to the Department of Justice only
restates that the fees will apply to both pending and new cases and says nothing dispostive regarding
whether a pending case with a confirmed plan as of the effective dateis covered by the Amendment.
Id. at 905. The provison under the captionrelated to the United States Trustee System Fund that states
that the fees will gpply to al pending Chapter 11 cases with confirmed reorganization plans is likewise

ambiguous. AsPrecision Autocr aft indicates, thelanguageissSmply arestatement of the statute and adds

nothing. 1d. What is needed but lacking, is a statement that the fees will apply to dl pending Chapter 11
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cases with confirmed plans on the effective date of the Amendment. That is, thelanguage of the legidative
history clearly states that the Amendment gppliesto al pending cases, but can be read either to refer toa
case with a confirmed plan that is pending on the date of enactment, or to a pending casein which aplan
is subsequently confirmed.

Theintent is therefore unclear under the sandards enunciated in Landgr af, and as proved
by the split among the few courts that have had an opportunity to review the hisgory. Compare e.g., In
re Central Florida Electric, Inc., 197 B.R. at 381("Congress has prescribed the reach of the Amended
Statute to include al Chapter 11 cases including al cases with or without confirmed Chepter 11
reorganization plans'); In re Foxcroft Square Co., 198 B.R. a 103 ("legidative history supports a
congressiond intent to collect post-confirmation quarterly feesfrom dl debtorsfdling dueafter the effective
date of the Law, irrespective of when their case wasfiled or their plan was confirmed”) with InreC n' B
of Florida, 198 B.R. at 840 (clear, plain language of the Amendment "requires payment of quarterly fees
only in aborted Chapter 11 cases, when the case is elther dismissed or converted, and does not apply in
successful and substantially consummated Chapter 11 cases, even through the Final Decreeis not entered
until later dueto outstanding matters..."); In re Precision Autocraft, 197 B.R. a 908 ("neither the Act nor
the legidative higtory to the Act dearly evidences Congress desirethat the Act be applied retroactively”).
What is undisputedly absent fromthe legidative history is any satement indicating that Congress andyzed
whether the Amendment was retroactive or the effect it may have on debtors and creditors bound by

confirmed and substantidly consummeated plans. The only focusis on the generation of revenue.
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The Amendment's plain language does not indicate that the fees apply to cases confirmed
prior to the date of the enactment, and thelegidative history does not give clear support that Congresssuch
a result. It does not indicate that Congress gave any condideration to the impact of the retroactive
gpplication of the Amendment on the fixed rights of debtors and creditors created by plans confirmed and
subgtantialy consummated prior to the date of the Amendment's enactment.

Applying thetests associated with Landgraf and McAndrews,?” to thefactsof thiscase, thisCourt
concludes that the Amendment is impermissibly retroactive as gpplied to these cases. The Court
acknowledges the need of the UST for additiond fundingin light of the declinein bankruptcy filings® That
need does not raise equitable consderations, and the UST has not asserted otherwise, sufficient to
overcome the Amendment's impermissible retroactivity.

CONCLUSION

The Amendment's post-confirmation feesdo not gpply inthese casesthat have been neither
converted nor dismissed, and that have asubstantidly consummated liquidating Plan that allocated all estate
property to creditors prior to the effective date of the Amendment. Neither the plain language of the
Amendment nor the legidative history adlows a contrary interpretation that would have the effect of

modifying key provisonsof Title 11. If this Court were to adopt the UST's reading of the Amendment,

z As did the partiesin McAndrews in determining thereach of FIRREA, the partiesin these caseshave
argued whether applying the Amendment violates the Fifth Amendment and constitutes an unconstitutional taking
without compensation. Since this Court concludes that the plain language of the Amendment makes collection of the
feesinapplicable to these cases, and that in any event the Amendment is improperly retroactive, it is unnecessary to
reach the takingsissue.

= H. R. Rep. No. 104-196, 104th Cong., 1st Sess. at 16-17 (1995) (discussing the decline in bankruptcy
filingsin 1996 and the anticipated significant drop in chapter 11 filing fees which partially finance the UST program).
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collection of the fees in these cases would ill be prohibited because the Amendment is impermissibly
retroactive. Since no overriding equitable consderationsjustify acontrary ruling, this Court concludesthe
fees cannot be assessed and collected in these cases.?®

DATED this____day of September, 2000.

JUDITH A. BOULDEN
United States Bankruptcy Judge

0000000

I, the undersigned, hereby certify that | served a true and correct copy of the foregoing
Memorandum Decision Related to Motion Dated June 10, 1996 For Order Directing United
States Trustee to Refund to the Reorganized Debtors Fees Improperly Assessed Under 28
U.S.C. 81930(a)(6), by mailing the same, postage prepaid, to the following, onthe _ day of
September, 2000.

Weston L. Harris, Esg.

Steven T. Waterman, Esg.

Ray, Quinney & Nebeker

79 South Main Street

P.O. Box 45385

Salt Lake City, UT 84145-0385
Attorneys for the Reorganized Debtors

® The Motion seeks an order returning the funds paid to the UST. Neither party addressed either the
substantive or procedural aspects of the Court issuing such an order. While UST may havewaived any defensesit has
under 11 U.S.C. 8106. Aer-Aerotron, Inc. v. Texas Dept. of Transportation, 181 B.R. 268, 271 (Bankr. E.D.N.C. 1995)
(discussing waiver of sovereignimmunity under 1994 amendmentsto 11 U.S.C. §8106), thisCourt'spower toissuean order
requiring the UST to return the fees must be exercised in accordance with the procedural requirements of the Fed. R.
Bankr. P. 7001. The Reorganized Debtors have not explained why this Court should overlook therulingin In re Riding,
44 B.R. 846 (Bankr. D.Utah 1984) that established the practice in this Court that prohibits such ordersin contested
matters. The parties may elect to proceed under Fed. R. Bankr. P. 7001, Fed. R. Bankr. P. 8001 or 8003.

H:opinions\iudge boulden392.WPD .27,



Peter J. Kuhn, Esg.

Office of United States Trustee

9 Exchange Place

Suite 100

Salt Lake City, UT 84111
Attorney for United States Trustee

Sherry Lewis Brown
Judicial Assistant
United States Bankruptcy Court
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